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Dear Reader, 
Challenging Ɵ mes call for innovaƟ ve soluƟ ons – this is 

especially true in the world of construcƟ on.  From skilled 

labor shortages, material mishaps and unprecedented 

commodity price escalaƟ on, life on the jobsite can be 

stressful and outright complicated with a maze of hecƟ c 

schedules and deadlines.    In this issue, we sit down with 

three leading Houston General Contractors and learn how 

they met challenges head on, creaƟ ng win-win situaƟ ons 

for all parƟ es involved.  

Also in this issue, as we head swiŌ ly toward the ’08 

elecƟ on, we explore some poliƟ cal topics that are vital to our industry, including what 

could be a detrimental proposal from Obama called the Patriot Act.  If this Act passes, 

it will brew trouble for the free enterprise system.  In addiƟ on to monitoring proposed 

legislaƟ on like the Patriot Act, representaƟ ve from Associated Builders and Contractors 

(ABC) recently met with Congressmen and women to express support and concern 

about legislaƟ ve issues related to the construcƟ on industry.  A brief summary of the 

visit can be found in the PoliƟ cal News secƟ on. 

This is a volaƟ le elecƟ on cycle for free enterprise supporters.  I urge you to educate 

yourself about the issues and candidates.  Your rights as a business professional are at 

stake.  ABC off ers several resources to learn about the poliƟ cal process and a number 

of ways to get involved, from the grassroots level to acƟ ve poliƟ cal campaigning.  Take 

a moment and visit www.abc.org to learn about poliƟ cal iniƟ aƟ ves underway and 

download helpful informaƟ on that you can distribute throughout your company.  You 

may also contact ABC Greater Houston’s PoliƟ cal Aff airs Coordinator for addiƟ onal 

informaƟ on at (713)523-6222.  Rember the ABC MoƩ o, “Get Into PoliƟ cs or Get Out 

of Business.”.  

Laura Price
Accurate Air Systems President
2008 ABC Greater Houston Chair
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Wage and hour lawsuits under 
the Fair Labor Standards Act 
(“FLSA”) are the most dangerous 

claims faced by employers today.  The FLSA, 
a “pro-employee” statute, makes it very easy 
for employees to bring collecƟ ve acƟ ons to 
recover not only unpaid wages and overƟ me, 
but puniƟ ve awards in the form of liquidated 
damages, in addiƟ on to aƩ orneys’ fees.

“Off -the-clock” work claims are the most 
popular claims by non-exempt employees 
in wage and hour liƟ gaƟ on.  Reported cases 
and U.S. Department of Labor enforcement 
staƟ sƟ cs reveal that both large and small 
employers are extremely vulnerable to off -
the-clock work claims.  This is parƟ cularly 
true in the construcƟ on industry where 
non-exempt employees may engage in 
unpaid work acƟ viƟ es before and aŌ er their 
scheduled work shiŌ .

Off -the-clock work claims generally 
have three root causes.  An employer’s 
misconcepƟ on or confusion regarding what 
actually consƟ tutes compensable working 
Ɵ me is one of the prime causes for off -the-
clock liƟ gaƟ on.  Inadequate or improper 
recordkeeping pracƟ ces also contribute to 
the problem.  Finally, supervisory misconduct 
is a leading source for off -the-clock claims.

Employers can minimize the risk of off -the-
clock work claims by taking the following fi ve 
steps, which require acƟ on and accountability 
on the part of managers and employees.

Step 1:  Adopt a Timekeeping Policy.  A wriƩ en policy that addresses the issue of off -
the-clock work is extremely valuable because it can eff ecƟ vely reduce the number 
of potenƟ al FLSA violaƟ ons, as well as provide a defense to defeat lawsuits asserƟ ng 
off -the-clock claims.  The Ɵ mekeeping policy should expressly prohibit off -the-clock 
work and clearly state that managers cannot request or require employees to work 
off -the-clock.  Another key component is the requirement that managers report 
all suspected off -the-clock work to human resources so that it can be invesƟ gated 
and corrected.  Similarly, there should be a procedure for employees to report any 
payroll errors or other concerns.  The Ɵ mekeeping policy should require employees 
not only to record all hours worked on their Ɵ mesheets but to sign and cerƟ fy the 
accuracy of their Ɵ me entries.  Managers, in turn, should be required to review their 
employees’ Ɵ mesheets for accuracy and make correcƟ ons as needed.  To safeguard 
against managerial abuse, the policy should prohibit managers from improperly 
ediƟ ng employee Ɵ mesheets to reduce actual working Ɵ me.  The Ɵ mekeeping policy 
should also prohibit employees from compleƟ ng Ɵ mesheets for coworkers.  Once the 
Ɵ mekeeping policy is adopted, it is criƟ cal that it is publicized and distributed to all 
employees.  Employees should sign an acknowledgment that they have received and 
reviewed the policy and agree to comply with it.

Step 2:  Compliance Training.  Timekeeping policies are ineff ecƟ ve when employers 
fail to provide basic training to managers and employees as to what is expected and 
required under the policies.  The importance of following the company’s Ɵ mekeeping 
policy and complying with the rule against off -the-clock work must be communicated 
to every new manager and new employee.  Employee and manager orientaƟ ons 
should include review of the company’s Ɵ mekeeping policy.  In addiƟ on to the 
orientaƟ on training, there needs to be ongoing training and periodic reminders to 
managers and employees of their obligaƟ ons under the Ɵ mekeeping policy.

Step 3:  Review and CerƟ fi caƟ on of Time Entries.  Requiring employees to review and 
sign their weekly Ɵ mesheets is an eff ecƟ ve prevenƟ ve measure to reduce the risk 
of off -the-clock claims.  The Ɵ mesheet should complement the components of the 
Ɵ mekeeping policy by including a cerƟ fi caƟ on that the employee has reviewed the 
Ɵ me entries and the entries refl ect all Ɵ me actually worked during that workweek, 
as well as a statement that the employee was not instructed by any manager to work 
off -the-clock.

It is essenƟ al that managers review their employees’ Ɵ mecards.  Managers are 
presumably most familiar with their employees’ work hours and therefore they can 
ensure that the Ɵ me records accurately refl ect all hours worked by the employees.  
Managerial review provides the company with an opportunity to ensure that the 
Ɵ mesheets are properly completed and the employee has signed the cerƟ fi caƟ on.

Five Steps to Avoiding 
“Off-the-Clock” Work 
Claims  

LEGAL NEWS
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Step 4:  Implement a ReporƟ ng Procedure.  Employers should place 
a high value on maintaining and enforcing internal procedures 
that encourage the reporƟ ng and discovery of wage violaƟ ons.  
These procedures have value in prevenƟ ng liƟ gaƟ on and they 
aff ord defenses to the company in liƟ gaƟ on that could eff ecƟ vely 
avoid the risk of liquidated damages.

Step 5:  Periodic Audits of Payroll Records.  Unfortunately, many 
off -the-clock claims could have been avoided by companies 
merely taking the Ɵ me to periodically audit their payroll records.  
Frequently, off -the-clock claims arise by managers improperly 
revising Ɵ mesheets to avoid overƟ me hours.  A review of 
Ɵ mesheets most likely would have detected this pracƟ ce and 
avoided the liƟ gaƟ on.

Firmwide:85847762.1 800000.1000 
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OOn May 21, 2008, President George W. Bush signed 
into law the GeneƟ c InformaƟ on NondiscriminaƟ on 
Act of 2008 (H.R. 493) (GINA) which prohibits 

employers from discriminaƟ ng against applicants and 
employees based on geneƟ c tests or geneƟ c informaƟ on. 
The federal government already has a similar law applicable 
to federal employees – the Government Employee Rights 
Act of 1991. The new law also prohibits health insurers 
from restricƟ ng enrollment and premium adjustments for 
health insurance on the basis of geneƟ c informaƟ on or 
geneƟ c services.

EFFECTIVE DATES
Title II (Employment DiscriminaƟ on) requires the U.S. Equal 
Employment Opportunity Commission (EEOC) to issue fi nal 
regulaƟ ons within one year of enactment (May 21, 2009), 
and the law’s eff ecƟ ve date is 18 months aŌ er enactment 
(November 21, 2009). Title I (Health Insurance) requires 
the Secretary of the U.S. Department of Health and Human 
Services (HHS) to issue fi nal regulaƟ ons within nine months 
of enactment, and Title I becomes eff ecƟ ve one year aŌ er 
enactment.       

The bill, which passed the Senate by a vote of 95-0 and the 
House by a margin of 414-1, refl ects its biparƟ san support 
in Congress aŌ er more than 10 years of negoƟ aƟ ons 
among the business community and various civil rights and 
disability groups to arrive at an acceptable version.

WHAT WAS THE BASIS FOR THE NEW LAW?
Some opponents of GINA argued that the legislaƟ on was 
“a soluƟ on in search of a problem” since there is liƩ le 
evidence of actual employment discriminaƟ on on the basis 
of geneƟ c informaƟ on. In addiƟ on, there have been few, 
if any, acƟ ons brought against employers in the 34 states 
which currently have laws banning geneƟ c discriminaƟ on 
in the workplace (which are not preempted by GINA), or 
under the “regarded as disabled” prong of the federal 
Americans with DisabiliƟ es Act. 

Proponents of the federal legislaƟ on argued that it was needed to 
eliminate fear of discriminaƟ on and reported instances of discriminaƟ on 
where no legal acƟ ons were iniƟ ated. They cited numerous polls to 
show that fear of adverse employment acƟ ons and denial of access to 
health insurance are a widespread cause why individuals decline to take 
geneƟ c tests to determine their propensity (“geneƟ c markers”) for a 
future geneƟ c-based disease or condiƟ on, or to engage in clinical tesƟ ng 
which could lead to the diagnosis, treatment, and possible cure for 
life-threatening, geneƟ cally-based condiƟ ons such as various forms of 
cancer. Major elements of the scienƟ fi c community, led by the NaƟ onal 
InsƟ tutes of Health and the Human Genome Project, backed up the polls 
and strongly supported the legislaƟ on.

WHAT IS “GENETIC INFORMATION”?
Under the new law, “geneƟ c informaƟ on” is defi ned as: (1) an individual’s 
own geneƟ c tests; (2) the geneƟ c tests of family members; and (3) the 
manifestaƟ on of a disease or disorder in family members. 

GINA prohibits the collecƟ on of geneƟ c informaƟ on as well as its use 
in the workplace, with a number of important excepƟ ons. For example, 
as a result of several carefully craŌ ed excepƟ ons, the law does not 
prohibit acquisiƟ on of geneƟ c informaƟ on of an individual or family 
member which is inadvertently disclosed or received by the employer 
(e.g., during “water cooler” conversaƟ ons), or where health or geneƟ c 
services are off ered by an employer (i.e., “wellness” programs), or where 
geneƟ c informaƟ on and family medical history are “commercially and 
publicly available” (e.g., obituaries of family members in newspapers, 
magazines, periodicals and books). Also, an employer may receive such 
informaƟ on based on the individual’s prior, knowing, voluntary and 
wriƩ en authorizaƟ on, or where it is received in compliance for medical 
cerƟ fi caƟ ons under the federal Family and Medical Leave Act (FMLA) or 
similar state laws, or in several other specifi ed circumstances.

However, although inadvertently or permissibly received, such 
informaƟ on may not be used for purposes of prohibited employment 
acƟ ons based on geneƟ c informaƟ on.

WHAT GINA REQUIRES
Title II (Employment Discrimina  on) 
Specifi cally, for all employers, under Title II (Employment DiscriminaƟ on) 
the new law:
 
(1)  prohibits discriminaƟ on on the basis of geneƟ c informaƟ on, without 

regard to how the informaƟ on is derived by the employer, in hiring, 
terminaƟ on, compensaƟ on, and other personnel acƟ ons such as 
promoƟ ons, classifi caƟ ons and assignments;

 

The Genetic Information The Genetic Information 
Nondiscrimination Act (GINA) Nondiscrimination Act (GINA) 
Finally Becomes LawFinally Becomes Law
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workmanship, contracts, changes, cost increases, or 
construction management, contact Interface Consulting 
and let our construction experts provide the best solution 
for you.

Trouble?

We’ve built our reputation by getting into trouble.

www.interface-consulting.com
800.626.0054

(2)  broadly prohibits employers from requiring geneƟ c tesƟ ng 
and from purchasing or collecƟ ng geneƟ c informaƟ on, 
except in several limited and clearly-defi ned excepƟ ons 
such as where the informaƟ on is: (a) required to comply 
with medical cerƟ fi caƟ on requirements of state or federal 
family and medical leave laws, (b) to be used to monitor the 
adverse eff ects of hazardous workplace exposures, and (c) 
the employer conducts DNA analysis for law enforcement 
purposes as a forensic laboratory; 

 
(3)  prohibits disclosure of geneƟ c informaƟ on, except: (a) 

upon the employee’s request, (b) to an occupaƟ onal or 
other health researcher, (c) pursuant to court order, (d) to 
a government offi  cial invesƟ gaƟ ng compliance with this law, 
(e) in connecƟ on with the employee’s compliance with the 
FMLA or state family and medical leave laws, and (f) to a 
public health agency; and 

 
(4)  provides for geneƟ c informaƟ on received by the employer to 

be maintained confi denƟ ally and disclosed to the employee 
only.

Remedies and enforcement of Title II (Employment DiscriminaƟ on) 
under GINA are the same as those under Title VII of the 1964 
Civil Rights Act, with the excepƟ on of “disparate impact” claims 
which are not allowed under GINA (see below under “Important 
Amendments”).

Title I (Health Insurance)
As to health insurers, under Title I (Health Insurance) the new 
law applies to group health plans, individual plans, and Medicare 
supplemental plans. Title I:
 
(1) prohibits the use of geneƟ c informaƟ on in enrollment 

restricƟ ons and premium adjustments;
 
(2)  prohibits health plans and insurers from requesƟ ng or 

requiring geneƟ c tesƟ ng; and
 
(3) applies to all health insurance plans, including those under 

federally-regulated ERISA plans, state-regulated plans, and 
private individual plans. 

GINA requires amendments to the privacy regulaƟ ons under 
the Health Insurance Portability and Accountability Act of 1996 
(HIPAA), providing that “geneƟ c informaƟ on” must be treated as 
health informaƟ on and that use or disclosure of such informaƟ on 
will not be considered a “permiƩ ed use or disclosure” under 
those regulaƟ ons. Especially for self-insured employer plans, Title 
I provides signifi cant new penalƟ es.

IMPORTANT AMENDMENTS
In addiƟ on to some of the negoƟ ated changes which limited 
GINA’s defi niƟ ons, several major improvements negoƟ ated 
in the new law are designed to limit its potenƟ al for liƟ gaƟ on. 

For example, liƟ gaƟ on under the new law is limited to acts of 
intenƟ onal discriminaƟ on. “Disparate impact” on the basis of 
geneƟ c informaƟ on does not establish a cause of acƟ on under 
the new law. Also, GINA includes “fi rewall” protecƟ ons between 
the employer and health insurers to prevent mulƟ ple acƟ ons and, 
in eff ect, “double-jeopardy.”

EFFECT OF GINA
GINA is the result of more than a decade of legislaƟ ve negoƟ aƟ ons 
and compromise. As with any new federal law, employers should 
expect eff orts to expand it through federal regulaƟ ons. There may 
be some liƟ gaƟ on under GINA not before seen under state or 
other federal laws. For example, employment decisions may now 
be challenged on the basis that an employer came into possession 
of such informaƟ on and then made an adverse employment 
decision. However, well-counseled employers have 18 months 
before the law goes into eff ect to adopt policies and pracƟ ces to 
prevent liability.

ABOUT THE AUTHOR
J. Alfred Southerland’s pracƟ ce at Ogletree Deakins 
focuses on labor and employment-related liƟ gaƟ on before 
state and federal courts and agencies, including claims 
involving equal employment opportunity laws, unfair 
labor pracƟ ces, wage and hour issues, unemployment 
compensaƟ on, wrongful discharge, state law tort and 
contract claims, occupaƟ onal safety and health maƩ ers, 
and immigraƟ on.  Mr. Southerland can be reached at 
(713)655-5753. 
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General contractors and specialty contractors encounter various 
challenges on the jobsite day-in and day-out. However, from 
Ɵ me to Ɵ me they are presented with a unique and unexpected 

problem that requires a quick response and an equally excepƟ onal 
soluƟ on.  These challenges are not uncommon during hecƟ c Ɵ mes, but 
require a heightened level of aƩ enƟ on- leaving nothing to chance. Build 
Houston sat down with D.E. Harvey Builders, Inc., E.E. Reed ConstrucƟ on, 
L.P., and S&B Engineers and Constructors to discuss the unique ways they 
handled some diffi  cult situaƟ ons. These are their stories.

A COSTLY COMPLICATION
When D.E. Harvey Builders, Inc. began construcƟ on on the 30-story 
Memorial Hermann Medical Plaza in October 2004, they had no way 
of predicƟ ng the imminent spike in material prices that would hit the 
market within a maƩ er of months. As rebar costs skyrocketed from $400 
a ton to $800 a ton, Project Manager Lohn Zylicz and the Harvey team 
were suddenly faced with a 2.5 million dollar issue: how to manage 
the outrageous escalaƟ on in material costs while maintaining a quality 
professional relaƟ onship with a client who was now dealing with a larger 
budget-for a project that would generate the same results.

With rebar prices undergoing the largest increase in market value in 
twenty years, the Harvey team had limited opƟ ons. Upon seeking a 
diff erent vendor, it was discovered that there were only two major mills 

in the United States. Both off ered the same price. As the 
pressure mounted to fi nd a soluƟ on, Zylicz and his team 
opted for an alternaƟ ve contracƟ ng method that would 
appeal to both the client and the vendor.  Although general 
contractors and specialty contractors typically come to 
lump-sum contractual agreements, it was evident that in 
order to saƟ sfy both parƟ es, an unprecedented form of 
negoƟ aƟ on would have to be uƟ lized.  For the fi rst Ɵ me, 
D.E. Harvey entered into a Guaranteed Maximum Price 
contract with the fabricator. This off ered an incenƟ ve to 
both parƟ es through the potenƟ al for savings on either 
end, barring any further increase in material costs. The 
Harvey team diligently tracked material costs throughout 
the project, and were able to come in under budget-
ulƟ mately realizing savings for the client and using less 
rebar overall than they had iniƟ ally expected. Not only 
did D.E. Harvey’s swiŌ  thinking allow them to save their 
client Ɵ me and money in the face of potenƟ ally disastrous 
economic condiƟ ons, they now have a new method by 
which to work with suppliers.

BY THE NUMBERS
E.E. Reed ConstrucƟ on, L.P. knew exactly what they were 
doing when tasked with building the latest Houston 
high-rise. The process went fl awlessly each step of the 
way, from the owners to the architects; the contractors 
to their subs. As the project reached the halfway point, 
Project Manager David Zeebold noƟ ced an anomaly. The 
color of the brilliantly designed and special-ordered cast 
stone that was being installed and interlaced with brick 
masonry didn’t appear to match the color chosen by the 
client. When contacƟ ng the vendor concerning the issue, 
he was reassured that the wet material would conform to 
the original color upon drying. 

Unfortunately, it wasn’t that easy. Upon realizing that the 
fabricator’s shop had inverted the color ID numbers when 

Industry Challenges 
and Innovative 
Solutions
How Contractors 
Overcame Obstacles to 
Produce Stellar Results 
by Meghan Stephens
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transcribing the order, the professionals at E.E. Reed wasted no 
Ɵ me in developing a plan of acƟ on to correct the mistake. The shop 
guaranteed a week’s turnaround Ɵ me for the replacement stone 
to be delivered, and exactly seven days later, E.E. Reed’s team 
implemented their plan to reschedule the install and re-sequence 
the trades in order to ensure that not another moment would be 
lost. As the iniƟ al masonry was dismantled in order to prepare 
for replacement, the construcƟ on crews were quickly reorganized 
and simultaneous installaƟ on began on the opposite side of the 
building in order to allow for each specialty to be completed in 
the correct order. The masonry was consistently one step ahead 
of the glass and glazing teams, and each task was completed on 
schedule from that point on. By taking a hands-on approach to 
scheduling in order to prevent delaying the subcontractors, E.E. 
Reed kept the project moving at an effi  cient pace despite the iniƟ al 
setbacks. “If ever faced with this issue again”, says Zeebold, “We 
would absolutely use the same method. Our proacƟ ve approach 
allowed us to prevent any further loss of Ɵ me or convenience to 
our subcontractors and our client.”

PER DIEM PREDICAMENT
For S&B Engineers and Constructers, two schedule-driven projects 
proved to be more than they bargained for upon encountering 
prominent issues regarding availability and retenƟ on of quality 

labor within the oil and gas sector. The fi rst project challenge 
presented itself with consideraƟ on to the oil fi eld boom, and the 
general lack of knowledge and understanding of the industrial 
construcƟ on and maintenance industry. Since both projects were 
sited in areas that were known to be less than ideal for obtaining 
readily available labor, S&B immediately began to do their 
homework in order to evaluate all possible issues and subsequent 
soluƟ ons in order to ensure expedited reacƟ on Ɵ me to potenƟ ally 
varying requirements in manpower. This brought forth another 
set of issues: the oil and gas refi ning market was reportedly 
experiencing a major increase in work in the “home area”-thus, 
S&B would be forced to off er a substanƟ al increase in wages to 
accommodate per diem standards necessary to aƩ ract labor.

When deciding on a rate schedule, S&B walked a fi ne line in order 
to avoid arƟ fi cially infl aƟ ng the market or entering into a bidding 
compeƟ Ɵ on with other projects. The potenƟ al bidders were 
evaluated from an alliance stance, verifying a posiƟ ve history with 
S&B and ensuring that each possessed a desire to preserve a long-
term working relaƟ onship. Preferred subcontractors were selected 
in an “open book” environment, created by conƟ nual emphasis 
on a unifi ed mentality that eliminated any potenƟ al adversarial 
approach. In other words, enforcing the approach that the project 
would not succeed unless each team member succeeded. When 

INDUSTRY NEWS
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the labor issue was brought to the table, soluƟ ons were presented 
and opƟ ons discussed with the assumpƟ on that everyone would 
take ownership of the result-whether posiƟ ve or negaƟ ve. In 
addiƟ on to raising compensaƟ on, issuing incenƟ ves, and increasing 
per diem to aƩ ract and maintain labor forces, S&B took it one 
step further: the “ownership” methodology was applied not just 
in the discussion forum, but was implemented in the fi eld. They 
executed this model by hosƟ ng safety meeƟ ngs aƩ ended by the 
enƟ re crew from Project Managers to CraŌ  Workers, establishing 
training lunches to discuss project condiƟ ons, encouraging 
informaƟ on- sharing concerning personal and professional 
issues, and addressing these issues face-to-face. This helped craŌ  
personnel to understand that without their input and ownership, 
success would not be possible. Listening to their employees and 
tackling concerns head on allowed S&B to develop and retain 
a saƟ sfi ed workforce that was eager to pursue and produce 
remarkable results, and they conƟ nue to employ these pracƟ ces 
on the jobsite.

WHAT’S IN STORE?
Years ago, contractors could sƟ ll protect an owner and stay within 
budget regardless of increases in price. Today, there are too many 
spikes.  The conƟ nual escalaƟ on in material costs and the volaƟ lity 
of the market itself poses diffi  culty in scheduling long-term 
projects with regard to budgets. As a result, clients are beginning 
to shy away from projects with compleƟ on dates extended 
beyond 2-3 years. Therefore, there is no longer any guarantee 
when anƟ cipaƟ ng commodity prices. ProjecƟ ons are no longer 
possible. The uncertainty surrounding the supply of materials as 
common as concrete, glazing, steel piping, sheet metal, copper, 
and aluminum is only enhanced by rising fuel costs. At this point, 
it is impossible to pinpoint when-or if-the prices will come down. 
“Constant communicaƟ on with specialty contractors and rapid 
relaying of informaƟ on to clients will alleviate budgeƟ ng issues 
to a certain degree”, says Joe Price, Vice President of E.E. Reed. 

“Keep each other informed!”

As aging baby-boomers begin reƟ ring, the eff ects on the overall 
economy and the construcƟ on industry will be substanƟ al, 
creaƟ ng a need for younger workers to fi ll the vacated jobs, many 
of which require relaƟ vely high levels of skill. As the oldest baby-
boomers begin reƟ ring in the next several years, the implicaƟ ons 
for the workforce could be enormous.  AddiƟ onally, the industry 
faces labor issues presented by recent reform in immigraƟ on law. 
The labor market is steadily declining as the reigns are Ɵ ghtened 
on work visas and other permiƫ  ng, which results in a labor 
shortage during a Ɵ me period where workers are needed the 
most. Associated Builders and Contractors of Greater Houston, 
the American Subcontractors AssociaƟ on and Texans for Sensible 
ImmigraƟ on Reform are just a few of the organizaƟ ons working 
to spread the belief that we can secure our borders without 
criminalizing the employers that fuel our economy. With a united 
eff ort, the construcƟ on industry can work to overcome the 
adversiƟ es that come with a precarious economy and a waning 
labor market.  -  MS

“ The conƟ nual escalaƟ on in 
material costs and the volaƟ lity of 

the market itself poses diffi  culty 
in scheduling long-term projects 

with regard to budgets. As a result, 
clients are beginning to shy away 

from projects with compleƟ on 
dates extended beyond 2-3 years.”
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A Senate meeƟ ng in August of 2007 marked PresidenƟ al 
Candidate Barack Obama’s introducƟ on of a bill called the 
Patriot Employer Act. Recently, Senator Obama reiterated 

his intent to make the enactment of this bill a priority, which will 
bring an end to tax breaks for companies who outsource American 
jobs overseas and apply a tax incenƟ ve to reward companies who 
invest in American jobs, provide good benefi ts, and support their 
employees when they are called to acƟ ve duty. The implicaƟ ons of 
Sen. Obama’s proposal enƟ tle certain fi rms as “patriot employers”, 
which will essenƟ ally be favored over other businesses that are 
presumed to be unpatrioƟ c-a rather harsh implicaƟ on.

According to the legislaƟ on, patrioƟ c companies are cited as 
those who saƟ sfy six condiƟ ons. First, employers must not 
decrease their raƟ o of full-Ɵ me workers in the U.S. to full-Ɵ me 

workers abroad. Second, they 
must compensate employees with 
at least $7.80 per hour, cited as 
an income suffi  cient to keep a family of three above the poverty 
level. Third, they must provide a defi ned benefi t reƟ rement plan 
or contribuƟ on reƟ rement plan that matches at least fi ve percent 
of each worker’s contribuƟ on. As a fourth condiƟ on, they must 
pay at least sixty percent of each worker’s health care premiums. 
FiŌ h, each employer must pay the diff erence between a worker’s 
regular salary and military salary and conƟ nue the health insurance 
for all NaƟ onal Guard and Reserve employees who are called for 
acƟ ve duty. Finally, they must maintain neutrality in employee 
organizing campaigns.

In other words, in order for an employer to receive the benefi ts 

Proposed Legislation Has 
Obama Questioning Your 
Patriotism
By Meghan Stephens
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of the Patriot Employer Act, it must fulfi ll the agenda that is 
most desirable to “Big Labor”, regardless of the compeƟ Ɵ ve 
consequences. Sen. Obama’s proposal disregards the marketplace 
reality that businesses ulƟ mately want to make money, and 
therefore hire a workforce that will perform at a rate that allows 
the company to profi t. If companies are coerced into providing 
wages and benefi ts above rates set by the market, it could cause 
a rise in unemployment levels and a surplus of laborers who will 
have to seek employment elsewhere.  “We should encourage 
corporaƟ ons to be patriot employers that create good jobs with 

good benefi ts for American workers,” said 
Senator Obama. “Patriot employers help 
maintain American compeƟ Ɵ veness in 
the global marketplace, while keeping our 
workforce and our middle class strong.” 
Although Sen. Obama is correct, he has leŌ  
out an important fact: free enterprise does 
that beƩ er than any of the alternaƟ ves.

Sen. Obama has failed to recognize that 
the innate response of fi rms to higher 
wages is to employ less labor, and even 
with a tax credit equal to one percent of 
taxable income, not every employer in the 
United States can provide these subsidies 
and sƟ ll make enough of a profi t to stay 
in business. AddiƟ onally, to fi nance this 
tax break, American companies with 
subsidiaries abroad would have to pay 
the U.S. corporate tax of the host country 
where they are earned. Since most of the 
world has a lower corporate tax rate, this 
amounts to big tax increase on earnings 
owned abroad. 

EssenƟ ally, U.S. companies would have to pay a higher tax rate 
than their overseas compeƟ tors. According to research by Peter 
Merrill, an internaƟ onal tax expert at PriceWaterhouseCoopers, 
this change would “raise the cost of capital of U.S. mulƟ naƟ onals 
and cause them to lose market share to foreign rivals.” Apparently, 
Sen. Obama believes that by making U.S. companies less profi table 
and less compeƟ Ɵ ve world-wide, they will somehow be able to 
create more jobs in America. However, more foreign investment 
by U.S. companies tends to lead to greater domesƟ c investment, 
and U.S. fi rms’ hiring of more off shore workers is posiƟ vely, not 
negaƟ vely, associated with the number of American workers they 
hire. This is due in part to the fact that oŌ en what is produced 
overseas by subsidiaries are component parts to fi nal, higher-
value-added products manufactured here.

If the U.S. didn’t impose the second-highest corporate income 
tax rate in the world, companies would have less incenƟ ve to 
move jobs overseas. Rather than giving certain companies a 1% 
tax credit, it makes more sense to reduce the U.S. corporate tax 
rate for everyone by at least 10 percentage points to the global 
average.  A study by the American Enterprise InsƟ tute has shown 
what economists have long understood: U.S. workers, not the 
fi rms, bear the incidence of the corporate income tax in lower 
wages and salaries. If anything is unpatrioƟ c, it is the 35% U.S. 
corporate tax rate.  -  MS

“Sen. Obama has failed to recognize 
that the innate response of fi rms to 
higher wages is to employ less labor, 
and even with a tax credit equal to 
one percent of taxable income, not 
every employer in the United States 
can provide these subsidies and sƟ ll 
make enough of a profi t to stay in 
business.”
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RepresentaƟ ves from Associated Builders and Contractors 
(ABC) naƟ onwide gathered to meet with Congressmen 
and women to discuss relevant issues to the construcƟ on 

industry at the ABC NaƟ onal LegislaƟ ve ConvenƟ on held June 
16-19 in Washington, DC. ABC voiced its legislaƟ ve prioriƟ es 
for 2008-2009, which include developing a fair and successful 
immigraƟ on reform measure that provides enforcement of 
our laws, the security of our borders, and the prosperity of our 
economy by maintaining the ever-growing need for labor, and the 
eliminaƟ on or revision of the Davis Bacon Act, an outdated policy 
that established the requirement for paying prevailing wages on 
public works projects. 

According to the Davis Bacon Act, all federal government 
construcƟ on contracts, and most contracts for federally assisted 

construcƟ on over $2,000, must include provisions for paying 
workers on-site no less than the locally prevailing wages and 
benefi ts paid on similar projects. This raises construcƟ on costs 
by an average of 5-15 percent and as much as 38 percent in 
non-urban areas.  As it pertains to craŌ  labor, The Department 
of Labor’s Offi  ce of Inspector General (OIG) discussed the 
substanƟ al inaccuracies which occur in wage determinaƟ ons and 
are vulnerable to fraud.  

 Congressmen Ted Poe and Kevin Brady met with representaƟ ves 
from the mulƟ ple ABC Chapters, off ering their support for the merit 
shop cause. Senator Kay Bailey Hutchison and Senator Cornyn 
also opened their doors, giving the enƟ re Texas membership a 
presentaƟ on of their ambiƟ ons for the upcoming term and shared 
graƟ tude for ABC support. “I was impressed with the accessibility 
of Congressional RepresentaƟ ves to our members.  Everyone was 
open for scheduled visits and took the Ɵ me to discuss the issues 
of our industry”, said Kara Haney, Government Aff airs Coordinator 
of ABC Greater Houston. Throughout the week, it was apparent 
without a doubt that ABC is a force to be reckoned with in 
Washington.  -  MS/KH

POLITICAL NEWS

ABC Goes To Washington
By Meghan Stephens and Kara Haney
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Hey Fred, 

Our contracƟ ng company uses Excel 
spreadsheets to prepare our bids.  Lately we’ve been 
looking into upgrading to a trade-specifi c esƟ maƟ ng 
package.   Among other things, we want to make sure 
that it integrates with our new job cost accounƟ ng 
system.  What are some of the things we should look 
for?  

       
- Alan

Hey Alan, 

First, let me congratulate you on two major 
accomplishments:  one, your company’s  decision 
to upgrade to construcƟ on-specifi c accounƟ ng and 
esƟ maƟ ng tools, (both of which should lead to beƩ er 
fi nancial management) and two, your decision to 
integrate these two key technologies.

If you want to avoid a lot of unnecessary work down 
the road, make sure you do your homework now.  A lot 
of contractors purchase soŌ ware believing that it will 
integrate with another system only to fi nd that it takes 
two, three or even four steps to make it happen.   You 
need to ask specifi c quesƟ ons, such as “when a bid is 
passed from our esƟ maƟ ng department to accounƟ ng, 
how will the detail be handled?”   To be more specifi c, 
if the bid contains 16 line item costs for concrete work, 
does the accounƟ ng soŌ ware contain corresponding 
items?  If not, will the accounƟ ng soŌ ware automaƟ cally 
add the line item costs not already in the system?    

An important consideraƟ on regarding integraƟ on has to 
do with technology.  SoŌ ware that uses old technology 
will generally not provide easy integraƟ on with other 
soŌ ware.  On the other hand, new technology programs 
– such as database-driven systems – use current and 

standard language that allow for easier data sharing 
and access. 

One way to be sure that your new soŌ ware purchase 
will integrate with another is to ask your vendor for 
names of contractors who are successfully integraƟ ng 
the two products. If they have none, I would be skepƟ cal 
that “seamless” integraƟ on is indeed possible.  

      - Fred

Hey Fred! is authored by Fred Ode, CEO/Chairman of FoundaƟ on SoŌ ware, developer of award-winning 
FOUNDATION For Windows construcƟ on job cost accounƟ ng soŌ ware.  Mr. Ode has over twenty-fi ve 
years industry experƟ se and is a renowned author, speaker and instructor on construcƟ on, accounƟ ng 
and technology-related topics.  To submit your quesƟ ons to Hey Fred!, please email heyfred@
foundaƟ onsoŌ .com and type the term “quesƟ on” in the subject line.  To learn more about FoundaƟ on 
SoŌ ware, visit www.foundaƟ onsoŌ .com.  
Disclaimer:  Hey Fred reserves the right to change names and edit ques  ons for privacy, length, and readability issues. 

Q.

A.

HEY FRED!
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The ConstrucƟ on & Maintenance EducaƟ on FoundaƟ on 
(CMEF) provides the Greater Houston area with a vehicle 
through which industry and craŌ  professionals can receive 

formal training in mulƟ ple fi elds. As an educaƟ onal affi  liate, CMEF 
ensures that ABC members receive aff ordable, award-winning 
craŌ  training off ered at several conveniently located campuses 
throughout the city. CMEF educates over 1,200 students each 
year, helping individuals propel their skills and careers forward 
through programs such as CraŌ  Training, Upgrade Training, and 
the ApprenƟ ceship Program.

CMEF opened the doors to its Deer Park offi  ce on Monday, August 
4, 2008.  The modern facility houses an array of training spaces to 
accommodate a broad spectrum of services off ered by CMEF and 
its contributors, and features a computer lab with 18 computer 
workstaƟ ons used to administer assessments for the NCCER 
NaƟ onal CraŌ  Assessment and CerƟ fi caƟ on Program as well as to 
dispense online craŌ  training classes. AddiƟ onal ameniƟ es include 
a spacious training room with capacity for up to 30 people and a 
smaller training area that can hold as many as 15. Both rooms are 
equipped with teaching aids, including projectors with complete 
audio capabiliƟ es and demonstraƟ on boards. CMEF’s conference 
room also suits needs for small meeƟ ngs or interviews.  CMEF 
will conƟ nue to uƟ lize the local area community colleges for it’s 
formal craŌ  training classes.

CMEF understands that a community approach to training is 
fundamental to developing a skilled and educated craŌ  workforce 
within the enƟ re industry.  The new building will give CMEF the 
ability to spread its wings and sustain goals of recruiƟ ng new 
entrants and retaining exisƟ ng workers through an increased 
variety of programs focused on assessment, training, and 
conƟ nued educaƟ on. CMEF will host an open house in September. 
ABC members and industry professionals will be invited to drop in 
at their leisure and tour the new facility located at 2950 East X 
Street; Deer Park, TX 77536. For more informaƟ on about CMEF 
or its program off erings visit www.abchouston.org or contact 
Anthony Saucier, Director of EducaƟ on, at (713)523-6222 or via 
email at anthony@abchouston.org. -  MS

EDUCATION NEWS

Moving On Up! Moving On Up! 

CMEF Relocates to Better Serve the IndustryCMEF Relocates to Better Serve the Industry
By Meghan StephensBy Meghan Stephens

“CMEF understands that a 
community approach to training 

is fundamental to developing 
a skilled and educated craŌ  
workforce within the enƟ re 

industry.”  
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As the economy hints at recession, 
energy prices soar, and raw materials 
costs rise – such as steel’s 40 percent 

increase – companies are challenged to 
deliver value beyond pricing.  Mobil Steel 
InternaƟ onal, Inc., the 40-year-old steel 
fabricaƟ on business, meets the challenge 
by embracing customers and vendors 
as partners, demonstraƟ ng a “can do” 
assurance and trust.  

“The customer is our partner,” explains 
Leonard A. Bedell, Mobil Steel’s President 
and CEO.  “We pride ourselves on serving 
their needs.  Projects and customers change, 
however, we remain true to customers and 
our core values:  integrity, reliability, quality 
and fl exibility.” 

Flexible Opera  ons
Mobil Steel builds and trains a team of 
employees with experience and skills to 
serve customers.  General Manager Mark 
ScoƩ  is an example of the mulƟ -skilled 
personnel who return to Mobil Steel and 
accelerate its development.  ScoƩ  worked 
in the Mobil Steel plant while sƟ ll in school, 
developing operaƟ onal and leadership skills.  
Now a veteran manager in steel fabricaƟ on 
and erecƟ on, his vast knowledge helps 
operaƟ ons beƩ er serve customers.

Following a failed ownership change ending 
in 2004, new management and investors 
directed the company’s recovery with 
emphasis on commercial building.   Mobil 
Steel fabricated steel for schools, hospitals, 
and offi  ce buildings.  As the company rebuilt 
its management team and skilled staff , they 
responded to changing energy markets 
and began fabricaƟ on for major projects in 
petrochemical, oil service and alternaƟ ve 
fuels markets, such as ethanol, LNG, and 
biodiesel plants and related pipelines.

“We developed great 
relaƟ onships and improved 
our plant’s skill set for doing 
commercial and industrial 
work,” Bedell relayed.  “We 
also reinforced relaƟ onships 
with returning customers in 
refi ning and petrochemical 
markets as they expanded.  
We now serve commercial, 
energy sectors, refi ning and 
chemical projects.”

Reliable Partner
Mobil Steel has capacity to deliver mulƟ ple 
projects – six bays with 80,000 feet under 
roof fabricaƟ on area sit on 8.5 acres.  When 
other fabricators cannot meet schedules, 
Mobil Steel uƟ lizes its fl exible capacity to 
meet customers’ requirements. 

“Even when not awarded a bid proposal 
on a new project, we let companies know 
we are there to back up their fabricaƟ on 
and scheduling needs. We want them to 
know that we have experience, talent and 
capacity to deliver on Ɵ me, and that we are 
fl exible,” advocated Bedell. 

“It works to our advantage.  Several larger 
jobs in 2007 developed from jobs we 
iniƟ ally were not awarded, generally due 
to scheduling or performance issues with 
fabricators selected.  We secured future 
jobs by coming through for the respecƟ ve 
projects’ compleƟ on success.”

Mobil Steel emphasizes long-term 
relaƟ onships. While others over-promise 
on delivery and capacity to perform, 
Mobil Steel strives to exceed expectaƟ ons. 
Experienced employees forecast reasonable 
Ɵ metables, give accurate pricing and build a 
partnership to last. 

“We are not going to promise a quick 
turnaround or cheap price to get business,” 
menƟ oned ScoƩ .  “Our relaƟ onships are 
built on trust and credibility.  We deliver on 
our promises.”

Service & Quality
“We appreciate the trust that our employees, 
customers and vendor partners placed in us 
when we were going through tough Ɵ mes,” 
states Bedell.  “We are loyal to those who 

believed in us and wanted Mobil Steel to 
succeed. Our vendors, bankers, investors 
and dedicated employees provided 
ingredients for a successful transiƟ on.  
We see opportunity to secure more work 
through loyal relaƟ onships and a stronger 
customer base.” 

Mobil Steel repays that trust through 
community and business service. Employees 
volunteer with community clubs and liƩ le 
league, contribute to local chariƟ es and 
acƟ vely support ABC Greater Houston’s 
industry development and training.  Mobil 
Steel employees and managers sacrifi ce 
addiƟ onal Ɵ me and eff ort to be quality 
cerƟ fi ed by American InsƟ tute of Steel 
Contractors (AISC).

“We owe our customers extra value.  We 
provide quality and reliable service job-aŌ er-
job,” Bedell stated.  “Mobil Steel is proud to 
be one of few Houston area fabricators that 
have gone the extra step to meet stringent 
AISC cerƟ fi caƟ on.”

“Just like our logo, the AISC quality logo is a 
mark of excellence in the steel fabricaƟ on 
business,” Bedell emphasized.

NERVES OF MOBIL STEEL
Flexibility in Steel Projects

Mobil Steel’s 8.5 acre site adjacent to Beltway 8 near Highway 288 
provides convenient access and abundant capacity. Six bays and 

80,000 feet of fabrication area under roof provide fl exibility to meet 
customers’ schedule requirements.

Mobil Steel fabricates steel to fi t customer needs.

(713)991-0450
www.mobilsteel.com

FEATURED ARTICLE
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Since the start of the 2008 OSHA fi scal year on October 
1, 2007, there have been approximately 130 fatality 
invesƟ gaƟ ons in Region VI.  Approximately 39% of these 

were construcƟ on-related.  In the Houston area, there have 
been 20 fatality invesƟ gaƟ ons. Nine of them, or 45%, were in 
construcƟ on.

The 2008 Safety Stand-Down was a week-long event held June 
16-20 during which the construcƟ on industry, in partnership 
with OSHA, put forth a unifi ed eff ort to encourage jobsites to 
stand-down their projects in order to reinforce the importance of 
safety on the job. Organized by general contractor and specialty 
contractor members of the Associated Builders and Contractors 
of Greater Houston, the week was aimed at taking a proacƟ ve 
approach to refocusing aƩ enƟ on on safety in order to heighten 
employee awareness from Project Managers to CraŌ  Workers. In 
an industry whose onsite accidents consistently rank among the 
top staƟ sƟ cs in the naƟ on, the value placed on delivering this 
message is literally a maƩ er of life and death. 

This year’s goal for the Safety Stand-Down was to convey a safety 
proposal that most construcƟ on workers have never heard. They 
were encouraged to ask themselves why they work safe, and to 
focus on the importance of safety as it relates to day-to-day lives. 
Long-term career stability was highlighted as a prominent issue, 
along with the wide-ranging impact of personal health on family 
and loved ones, and individual potenƟ al to enjoy recreaƟ on and 
reƟ rement in good physical condiƟ on as a result of safe pracƟ ces 
on the job. Each employee’s well-being and fi nancial security 
is always at risk if someone takes chances or lose focus. Open 
communicaƟ on and sharing between co-workers was cited as 

a posiƟ ve way to reinforce a team mentality 
as a component of risk aversion and “keeping 
your head in the job”, along with recurring job 
safety analysis (JSA) discussions in order to 
eliminate distracƟ ons that could lead to falls-
the leading cause of death in the construcƟ on 
industry. These concepts are based on the idea 
that safety is an integral part of every job, not a 

separate enƟ ty.

“We are commiƩ ed to a safe worksite and making sure our 
subcontractors are aware of the dangers we work in each day”, 
said Tracy Knetsar, Assistant Project Manager at D.E. Harvey 
Builders, who closed down seven Woodlands-area jobsites in 
order to gather 478 employees for their Stand-Down presentaƟ on.  
RepresentaƟ ves were aided by Spanish-language translators 
as they spoke on topics encompassing the vast spectrum of 
employee moƟ vators and incorporaƟ ng each possible corollary 
of an unexpected accident, followed by Ɵ ps and facts from 

Stand-Down 
to Stand Up 
for Safety
By Meghan Stephens

SAFETY NEWS

CraŌ  professionals at the D.E. Harvey Builders’ New US 
Oncology Project in The Woodlands sign a pledge 

banner staƟ ng that they work safe for themselves, 
their family and their coworkers. 
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project partners Excel Interiors, Dynamic Glass, W.W. BartleƩ , Hi-
Tech Electric, and Graves Mechanical concerning each aspect of 
construcƟ on safety from scaff olding to electrical. 

It is a widely-known fact in the construcƟ on industry that no 
maƩ er how much training is provided, taking the necessary steps 
to prevenƟ ng injuries ulƟ mately lies with each individual worker. 
From site to site throughout the week, the message of the Safety-
Stand Down was clear: No one gets hurt. Period.   -  MS

“The 2008 Safety Stand-
Down was a week-long event 
held June 16-20 during which 
the construcƟ on industry, in 

partnership with OSHA, put forth 
a unifi ed eff ort to encourage 
jobsites to stand-down their 

projects in order to reinforce the 
importance of safety on the job.”

SAFETY NEWS
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You have good programs.  You train your employees.  You 
conduct audits in the fi eld to verify performance. When 
you see trends, you respond.  When workers break rules, 

you discipline them.  But workers sƟ ll break rules when you aren’t 
looking and when OSHA is.  

What’s an employer to do?
Enter Stage LeŌ ...the Affi  rmaƟ ve Defense.  A defense, as a maƩ er 
of law, that asserts miƟ gaƟ ng facts (reasons why something 
happened) rather than denying the facts themselves.

Affi  rmaƟ ve Defenses are accepted by the OccupaƟ onal Safety 
& Health Review Commission (“OSHRC”), a division of the 
Department of Labor that considers and rules on any contest of 
OSHA citaƟ ons.  While the burden of proof that the employer 
violated the cited regulaƟ on is upon OSHA, the burden of proof 
for an affi  rmaƟ ve defense is placed solely upon the employer. 

Since OSHRC allows employers to be represented by lay 
representaƟ ves, and because my fi rm has, in this capacity, been 
involved in several hundred cases contesƟ ng OSHA citaƟ ons over 
the last 25 years, we are qualifi ed to share our experience as 
experts, even though we are not aƩ orneys**.  

Affi  rmaƟ ve defenses may include, but are not limited to:
1. No employer knowledge;
2. No hazard;
3. Following the regulaƟ on would have created a greater hazard;
4. Employer relied upon the advice or direcƟ on of an OSHA 
representaƟ ve; 
5. And many others.

However, the most commonly asserted Affi  rmaƟ ve Defense is 
“Employee Misconduct” because employers oŌ en assume that 
this is easy to prove.  “I told him not to and he did it anyway.  Isn’t 
that proof enough?”  No, it is not.

In order to successfully plead any Affi  rmaƟ ve Defense, an employer 

must be able to prove, not 
simply assert, the items 
outlined in our opening 
paragraph.  Specifi cally 
he must prove all of the 
following [soluƟ ons are 
in brackets]:

a. He has wriƩ en policies that have been communicated to the 
workers, most especially, the off ending worker [signed noƟ ces]; 
and

b. He has trained the workers, and the off ending worker, on these 
policies [signed training records]; and

c. He has verifi ed that the workers understood the informaƟ on 
and are implemenƟ ng it in the fi eld [documented fi eld safety 
inspecƟ ons]; and

d. When the employer’s fi eld verifi caƟ on reveals unsafe trends the 
employer responds to correct trends [records relaƟ ng to process 
improvement that Ɵ mely correspond to trends]; and

e. When the employer’s fi eld verifi caƟ on reveals unsafe acts by 
individuals, the employer disciplines those individuals [wriƩ en 
disciplinary records]; and

f. The employer’s eff orts in a-e above are a stable process, 
consistently implemented across all operaƟ ons [records for more 
than six months demonstraƟ ng both supervisors and labor are 
subject to these rules throughout company jobsites, not just the 
“owner-conscious” projects].

DocumentaƟ on is where employers most oŌ en fail and disciplinary 
acƟ on documentaƟ on is the most common failure.  Where there’s 
no record of discipline, there’s no employee misconduct.

When Bad Things 
Happen to Good 
Employers

SAFETY NEWS
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If you don’t discipline off ending workers at the Ɵ me you become 
aware of their off ense, you are not serious about stopping the 
bad behavior.  If you don’t discipline supervisors who repeatedly 
have workers on their crews who violate safety rules, you are not 
serious about safety.  And, if you don’t document the disciplinary 
acƟ on you are never going to convince OSHA, or a jury, that you 
are serious about discipline or safety.  

Keep a log of the discipline you mete out.  The log should include: 
date issued, employee name/Ɵ tle, type of off ense (fall protecƟ on, 
no hard hat, etc.), discipline type (verbal, Ɵ me off , terminaƟ on).  
This way, when you need to produce these records, you don’t 
have to rely upon your memory or search out the records one 
personnel fi le at a Ɵ me.  You can use your log to quickly idenƟ fy 
relevant discipline records and then go straight to the relevant 
employee fi les.  

Good pracƟ ces properly documented 
mean that, when you enter Stage LeŌ  with 
an Affi  rmaƟ ve Defense, you are very likely 
to exit Stage Right with a vacated citaƟ on.

*The masculine gender is used for expediency only 
and, in context, encompasses both the masculine 
and the feminine.

**TCA is not a law fi rm and the informaƟ on shared 
in this column is not intended to replace legal advice 
by a licensed aƩ orney.  Please consult a licensed 
aƩ orney for legal advice.

ABOUT THE AUTHOR
Tara Hart is the Founder and 
CEO of TCA/The Compliance 
Alliance, which ranked #20 
on Houston’s 2007 Top 50 
Fastest Growing Woman 
Owned Businesses.  TCA has 
provided services to over 
1000 companies naƟ onwide 
and TCA tools, methods and 
means have been ranked #1 
in the world for managing 

contractor safety.  Recently 
named one of the Who’s Who in Safety by Compliance 
Magazine, Ms. Hart is a sought aŌ er public speaker 
and has appeared on local and naƟ onal radio and 
television programs on the subject of safety.  Ms. 
Hart may be contacted at either www.tcamembers.
com or 713-263-7661.

“While the burden of proof that 
the employer violated the cited 

regulaƟ on is upon OSHA, the 
burden of proof for an affi  rmaƟ ve 
defense is placed solely upon the 

employer.”

SAFETY NEWS
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Consider this: On average, women’s salaries equal about 
three-quarters of men’s, according to the InsƟ tute for 
Women’s Policy Research. AddiƟ onally, if a woman reaches 

her mid-60s, she can expect to live approximately 17 more years. 
Plus, women spend an average of 11 years out of the workforce 
caring for a relaƟ ve or children, while that total amounts to about 
16 months for men.

Add all this together and you could see that in terms of preparing 
for reƟ rement, men and women are not created equal. Even at 
a glance, the math above shows that women are at a signifi cant 
disadvantage when it comes to reƟ rement. Less cash earned 
means less money saved. Longer lives mean more money is 
needed to fund a reƟ rement. And fewer years in the workforce 
means fewer contribuƟ ons to company-sponsored reƟ rement 
plans, as well as to Social Security. 

The boƩ om line? Women need to address 
these signifi cant gender gaps as soon as 
possible and take steps to ensure that they 
are well prepared for reƟ rement.

Start early. It is the oldest piece of invesƟ ng 
advice. The power of compounding can 
turn a small amount invested today into 
a signifi cant amount saved for tomorrow.  

For example: Over a 35-year Ɵ me period, puƫ  ng away as liƩ le as 
$25 per month can add up to as much as $85,000 (based on an 
average annual return of 10 percent) at reƟ rement Ɵ me.

InvesƟ ng in your reƟ rement should take priority over almost every 
other fi nancial expenditure, including saving for a new house or 
a child’s college educaƟ on. Remember, there are no scholarships 
for reƟ rement.

Contribute any “found” money, such as bonuses, tax returns, cash 
giŌ s or divorce seƩ lements, to your reƟ rement account. Even 
small amounts can add up over Ɵ me, and the value in the long 
run usually outweighs any short-term splurges. 

Before leaving the workforce to care for children or aging 
relaƟ ves, carefully consider the long-term eff ect that being out 
of the workforce will have on your reƟ rement savings, as well as 
your Social Security contribuƟ ons. Consider whether you alone 

The Retirement Gender Gap

Choose NATIONAL
For Rent-A-Fence, Portable Restrooms

and Mobile Storage Containers!

Serving all of Houston
Call 281-821-8005 today!

16207 Aldine Westfield Rd. • Houston, TX 77032

Hammer of Hope Award

Recipient of the
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will be funding your reƟ rement or if you will have 
help. And if you do need to take Ɵ me away from 
the workforce, try to conƟ nue to make minimal 
contribuƟ ons to an IRA. 

While saving for reƟ rement should be a centerpiece 
of every person’s fi nancial plan, women in parƟ cular 
should closely examine the reƟ rement they are 
going to need based on longer life expectancies 
and individual life choices. StarƟ ng early and 
including the long-term fi nancial impact when 
making choices may help ease reƟ rement worries 
for women in the future. 

ABOUT THE AUTHOR:
Carmen Cuneo is a fi nancial 
consultant with RBC Wealth 
Management in Downtown Houston 
(713) 651-3368.  This arƟ cle was 
prepared by or in cooperaƟ on 
with RBC Wealth Management.  
The informaƟ on included in this 
arƟ cle is not intended to be used 
as the primary basis for making 
investment decisions nor should it 
be construed as a recommendaƟ on 
to buy or sell any specifi c security. 

RBC Wealth Management does not 
endorse this organizaƟ on or publicaƟ on. Consult your investment 
professional for addiƟ onal informaƟ on and guidance. RBC 
Wealth Management does not provide tax or legal advice.
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Focus Section: Construction Law Firms 

Chambers USA, a respected publisher 
that researches law fi rms worldwide, 
ranks Cokinos, Bosien & Young as 

one of the best construcƟ on law fi rms in 
the state.  QuoƟ ng from their 2008 ediƟ on, 
Chambers states:  “This ‘absolutely fi rst 
rate’ Houston-based law fi rm remains at 
the top of the rankings...This gives it broad 
coverage of the industry, with celebrated 
experƟ se in all manner of construcƟ on 
liƟ gaƟ on, alternaƟ ve dispute resoluƟ on and 
construcƟ on related insurance maƩ ers.”

On a naƟ onal level, Gregory M. Cokinos has 
recently been inducted into the exclusive 
American College of ConstrucƟ on Lawyers, 
a group comprising the top 1% of all 

construcƟ on lawyers in the country.  
To date, he is the only aƩ orney from 
Houston to have been admiƩ ed into 
this select group.  Pat Wielinski, 
a principal in the fi rm’s Dallas/Ft. 
Worth offi  ce is renowned naƟ onally 
and statewide for his specializaƟ on 
in insurance coverage and risk 
management in the construcƟ on 
industry.  Locally, Liz Debaillon, a 

principal in the Houston offi  ce, recently 
completed her term as chairperson of the 
Houston Bar ConstrucƟ on Law secƟ on.

The fi rm’s lawyers rouƟ nely receive 
individual recogniƟ on.  In 2007, seven of 
the fi rm’s lawyers were named as “Super 
Lawyers” by Texas Monthly Magazine and 
seven of its associates were lauded as 
“Rising Stars”.  

The fi rm has recently opened and expanded 
its San Antonio offi  ce to provide construcƟ on 
law services to clients in Central and South 
Texas.

Cokinos, Bosien & Young’s client list is a 

veritable “who’s who” in the construcƟ on 
industry. The fi rm provides all aspects 
of construcƟ on law services to owner/
developers, general contractors, 
project managers, design professionals, 
subcontractors, material and equipment 
suppliers, sureƟ es and insurance companies, 
pracƟ cing across all industries, including 
commercial, industrial, civil, pipeline, 
off shore, heavy highway and residenƟ al.  
The fi rm provides counsel to clients in 
maƩ ers involving liƟ gaƟ on, transacƟ ons, 
insurance and risk management, alternaƟ ve 
dispute resoluƟ on, bankruptcy, appellate  
issues and much more.

“CreaƟ ve SoluƟ ons, ExcepƟ onal Service.” 
It’s how the fi rm does business on a daily 
basis.

COKINOS, BOSIEN & YOUNG

1221 Lamar, 16th Floor

 Houston, TX 77010 

(713) 535-5500

www.cbylaw.com
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Focus Section: Construction Law Firms 

PORTER & HEDGES CONSTRUCTION 
PRACTICE
If you’re a contractor or subcontractor, 
you want to make sure your interests 
are protected before you commit your 
company to construct a new offi  ce, 
apartment project, factory or school 
building. The future of your business 
depends on successfully planning, quickly 
bidding, and construcƟ ng the project and 
resolving any disputes that arise. 

Equipped with a broad understanding of 
the construcƟ on process and experience 
on all sides of the table, Porter & Hedges 
lawyers can handle the most complex 
private or public development projects. We 
have represented the interests of prime 
contractors, public and private owners 
and developers, lenders, construcƟ on 
managers, subcontractors, architects and 
engineers, sureƟ es, vendors and suppliers.
Our broad experience allows us to forge 
consensus among confl icƟ ng interests 
in this high intensity environment. Our 
lawyers combine a demonstrated track 
record in project management with 
extensive industry contacts to ensure that 
transacƟ ons are completed Ɵ mely and 
disputes are resolved effi  ciently.

INSURANCE MATTERS FOR 
CONSTRUCTION CLIENTS
Our lawyers assist owners, lenders, 
general contractors, subcontractors, and 
suppliers with a wide array of insurance 
issues ranging from draŌ ing the insurance 
requirements in construcƟ on contracts 

on the front end to assisƟ ng with claims 
against insurers and liƟ gaƟ ng coverage 
cases should problems arise during or 
aŌ er construcƟ on. We have extensive 
experience in liƟ gaƟ ng coverage issues 
under all types of policies including builders 
risk, commercial property, environmental, 
commercial general liability and directors 
and offi  cers.

CONSTRUCTION TRANSACTIONAL WORK: 
HELPING CLIENTS GET THE JOB DONE
Our lawyers emphasize careful 
negoƟ aƟ on and draŌ ing of design 
agreements, construcƟ on contracts, 
construcƟ on management agreements, 
dispute resoluƟ on clauses, and loan 
documentaƟ on right from the start. 
Whenever necessary, we can draw upon 
the skills of colleagues in our fi rm to 
resolve tax, fi nance, real estate, insurance 
and environmental issues essenƟ al for 
project compleƟ on.

CONSTRUCTION LITIGATION: RESOLVING 
CLIENT DISPUTES EFFECTIVELY
We represent contractors, subcontractors 
and suppliers, sureƟ es, design 
professionals, construcƟ on managers and 
owners in resolving complex construcƟ on 
disputes. Our lawyers have extensive 
federal, state and administraƟ ve liƟ gaƟ on 
and arbitraƟ on experience and resources 
to meet the needs of large naƟ onal and 
mulƟ -naƟ onal corporaƟ ons as well as 
those of small to mid-sized companies and 
individuals, from pre-liƟ gaƟ on negoƟ aƟ on 
through appeal.

When the potenƟ al for a dispute arises, our 
lawyers work with senior management, 
project managers and esƟ mators to 
analyze the issues involved, assess the 
paper trail from the pre-construcƟ on to 
compleƟ on phases, and map out legal 
alternaƟ ves and projected costs. Whether 
through liƟ gaƟ on, mediaƟ on, arbitraƟ on 
or other alternaƟ ve dispute resoluƟ on 
techniques, we pursue legal soluƟ ons that 
meet business objecƟ ves.

SOME TYPES OF CONSTRUCTION 
CLAIMS WE HANDLE:

• Delay, acceleraƟ on and ineffi  ciency 
claims 

• DefecƟ ve plans and specifi caƟ ons 
• ConstrucƟ on defect claims
• Payment and performance issues 
• Wrongful terminaƟ on 
• Cost overrun and extra work claims 
• Bond and lien claims 
• Mass torts 
• Surveying errors 
• Insurance coverage 
• Jobsite injury 
• Professional fee disputes 
• Diff ering site condiƟ ons 
• Bid disputes 
• Industrial and off shore claims 
• Change order disputes
• Breach of contract 
• Warranty issues 
• DecepƟ ve trade pracƟ ces 
• Fraud

Porter & Hedges LLP
1000 Main Street, 36th Floor  •   Houston, Texas 77002

(713)226-6000 phone   •   (713)228-1331 fax   •   www.porterhedges.com
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Debra B. Norris, P.C., AƩ orney at 
Law, combines her engineering and 
legal backgrounds in a technically-

oriented law pracƟ ce. An electrical engineer, 
Debra spent ten years building plants for 
the oil, gas, and chemical industries. Debra 
earned a B.S. in Electrical Engineering, 
magna cum laude, from Louisiana Tech 
University and a B.A. in Physics, cum laude, 
from Centenary College in 1984. She 
obtained her J.D. from the University of 
Texas School of Law in 1998, receiving the 
Dean’s Achievement Award in Evidence. 
Debra now represents individuals and 
corporaƟ ons in a variety of legal maƩ ers, 
with special focus on construcƟ on law. 
Ms. Norris represents owners, suppliers, 
contractors, subcontractors, and design 
professionals in the construcƟ on industry. 
She also represents small businesses in 
commercial maƩ ers and has liƟ gated 

environmental, products liability, 
intellectual property, and other 
commercial cases.
Ms. Norris is an adjunct professor 
of “Contracts and ConstrucƟ on 
Law” at the University of Houston 
and is a frequent speaker on legal 

issues related to the construcƟ on industry. 
Ms. Norris is licensed by the Supreme Court 
of Texas and the Southern District of Texas. 
With a ten-year background as an engineer, 
Debra is available as an arbitrator in a variety 
of technical disputes.
Ms. Norris is a member of The College of 
the State Bar, an honor society chartered 
in 1981 by the Supreme Court of Texas, 
and maintains memberships in the State 
Bar of Texas ConstrucƟ on Law SecƟ on, 
Defense Research InsƟ tute ConstrucƟ on 
Law CommiƩ ee, Independent Electrical 
Contractors, and ABC PAC and Legal Issues 
CommiƩ ees.

 DEBRA B. NORRIS, P.C.
1314 Texas Ave., Suite 515

Houston, TX  77002
Phone:  713.858.0359

24 Hour:  281.820.8709
Email:  dbn@DebraNorris.com

A ConstrucƟ on Law AƩ orney 
with Engineering background

and experience.

Adjunct professor of
construcƟ on law.

Focus Section: Construction Law Firms 
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CONSTRUCTION • COMMERCIAL REAL ESTATE • CORPORATE TRANSACTIONS

3900 Essex Lane, Suite 800, Houston, TX  77027   713.850.4200  lawamc.com

LEGAL EXPERIENCE THAT
SPANS THE CONSTRUCTION INDUSTRY 

Andrews Myers Coulter & Cohen is ranked among 
the top construction law firms in Texas by the prestigious
legal directory, Chambers USA, America’s Leading 
Lawyers for Business, 2008. For over 18 years, we’ve 
earned our reputation one client at a time by providing
sound legal advice from experienced construction 
lawyers who know the industry inside and out. What’s 
more, we have attorneys who are highly skilled in 
commercial real estate and corporate transactions, 
making us the efficient choice for the legal services that 
construction and commercial development businesses 
need. From Fortune 500 companies to private investors,
the firm represents clients engaged in all aspects of the 
commercial development and construction industry, 
as well as other business sectors. 

Top-Ranked Team

The majority of our firm’s construction lawyers have 20+ 
years of construction law experience. The practice covers 
the many legal needs of clients engaged in the construction
process, from contract preparation and negotiation to 
dispute resolution through arbitration or litigation. 
Our attorneys handle legal matters across a wide range 
of projects in the public and private sector. We are 
highly experienced in resolving construction disputes 
and firm attorneys have tried to verdict multi-million 
dollar cases. Equally strong is our arbitration and
mediation expertise. Senior lawyers of the firm currently 
serve on the American Arbitration Association National
Panel of Construction Arbitrators and the Construction 
Arbitration Master Panel.

Why Clients Hire Us

EXPERIENCE: If there’s a construction-related legal 
matter, chances are very good we’ve already worked on 
something similar. SERVICES: Because our practices 
include construction law, commercial real estate and
corporate transactions, we have the legal services 
businesses need, when they need them. EFFICIENCY:
We speak the construction industry’s language fluently, 
understand the business processes and success factors, 
and know the legal issues that arise. Clients don’t have 
to spend time “bringing us up to speed.” STRATEGY:
We focus on legal solutions that make sound business 
sense, giving clients a straight-talk review of their 
options and the potential business impact. BENCH 
STRENGTH: We’re called on to handle major construction 
transactions and litigation because we have more senior 
construction lawyers than most firms. Our firm puts 
experience on our clients’s side. RESPONSIVENESS:
We place a priority on getting clients the information 
they need and keeping them informed. We have a sense 
of urgency, work as a team and emphasize good commu-
nication as an integral part of good legal service.

Bill Andrews
Eric Cohen
Keith Coulter
Tom Myers
Jason Walker
Ben Westcott
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PEOPLE ON THE MOVE
Equipment Collabora  ve announces the addiƟ on of Wes  n W. Wendt as an 
Expeditor.  Wendt provides support to project teams by invesƟ gaƟ ng products, 
preparing orders and coordinaƟ ng the receiving and installaƟ on of equipment.  His 
recent project experience includes the Children’s Medical Center Ambulatory Care 
Pavilion in Plano.  

FKP Architects, Inc. is proud to announce that Wayne Marchand, AIA, ACHA, has 
been appointed to the board of directors of the Rice Design Alliance. As a Senior 
Principal and member of FKP’s Board of Directors, Marchand leads the fi rm’s 
strategic agenda and corporate operaƟ ons in addiƟ on to his client service as a 
dedicated Senior Project Designer and Planner.  J. Melodee Futch, an Associate at 
FKP Architects, Inc., was named NaƟ onal President-Elect of the Society for Design 
AdministraƟ on (SDA) at their recent annual convenƟ on in Boston, MassachuseƩ s.  
A member of SDA since 2001, Futch previously held the Ɵ tles of Vice President, 
President- Elect and President of the Houston Chapter of SDA.  

Joel Gu  errez has been named Chief Financial Offi  cer for Cherry.  In his new role, 
GuƟ errez oversees the fi nancial operaƟ ons and cash management of Cherry.  
GuƟ errez, who joined Cherry over four years ago, has more than 17 years of 
experience in accounƟ ng.

Turner Partners Architecture, LP proudly announces the following personnel 
promoƟ ons: Jack A. Duran, AIA, formerly serving as Project Director, earns the 
disƟ ncƟ on of ExecuƟ ve Vice President and Partner; Todd M. Eppenbach, AIA, LEED 
AP, who has been with the fi rm 12 years, is named Partner and Vice President; 
David B. Morris, AIA, with over 40 years experience, is named Partner and Vice 
President; and Liz P. Scroggins, with a background in markeƟ ng, public relaƟ ons 
and sales, joins Turner Partners as MarkeƟ ng Manager.

Architecture fi rm Perkins+Will has named David Asaud, AIA, as director of 
healthcare architecture for its Houston offi  ce. David’s 22 years experience in 
healthcare architecture includes complex medical faciliƟ es in Georgia, Maryland 
and Texas.  In his seven years building a new healthcare studio at a major Houston 
fi rm, David grew it from two employees to 23 — managing projects in excess of 
$100 million annually.

Architecture fi rm Perkins+Will has named Gregg Moon as Director of Healthcare 
Planning for its Houston offi  ce. With 26 years of experience in healthcare planning 
and architecture, Moon has served in planning, design and project management 
roles for community hospitals, assisted living centers, academic teaching hospitals, 
large terƟ ary medical centers, children’s hospitals, cancer hospitals and ambulatory 
surgical centers.

E. E. Reed Construc  on congratulates Kevin Kramer and Brian Owrey on their 
recent promoƟ ons to Project Manager status.   E. E. Reed  also welcomes the 
following new personnel: Stephen Williams, Project Manager; Roger Graham, 
Project Engineer; Chris Landrum, Project Engineer; Maxwell Rowland, Project 
Engineer; Wayne Heinemann, Superintendent; Charlie McGuire, Superintendent; 
Steven Chovanec, Assistant Superintendent; Richard Fuller, Assistant 
Superintendent; Benegio (Benny) Garcia, Assistant Superintendent.

ASA-Houton Chapter is very pleased to announce that Anna Farris has joined the 
organizaƟ on as their new ExecuƟ ve Director.   Anna joins ASA from Associated 
Builders and Contractors (ABC) and succeeds Brianna Boudreau who is now 
working with ASA NaƟ onal.

PROJECT NEWS
Turner Partners Architecture, LP of Houston announces that the construcƟ on 
phase has begun for The Village High School. This new learning space will extend 
the curriculum of one of Houston’s most presƟ gious private schools, The Village 
School, which serves an internaƟ onal student populaƟ on. The project is located at 
13077 Westella in West Houston.

Gilbane Building Company was selected by Clear Creek ISD for their new EducaƟ on 
Village – the fi rst of its kind in Texas. As part of Bond 2007, the elementary, 
intermediate, and high school will be built on the same property and share some 
common areas including the main kitchen preparaƟ on area, mechanical plant, and 
service yards.  

SPECIAL AWARDS AND RECOGNITION
A&E – The Graphics Complex received the Pinnacle Award at the Houston BeƩ er 
Business Bureau (BBB) Awards for Excellence luncheon held Wednesday, May 7 
at the InterConƟ nental Hotel. This was A&E’s eighth Ɵ me to be recognized by the 
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BBB for service excellence. A&E was also recognized in 1998, 2000, 2001, 2003, 
2004, 2005, and 2006.

Hoar Construc  on, LLC has again been named one of the 50 Best Small & Medium 
Companies to Work for in America. The company placed 5th on the 2008 list, up 
from #19 last year.  The list was announced on June 23 before an audience of 
more than 15,000 at the Society for Human Resource Management’s (SHRM) 60th 
Annual Conference & ExposiƟ on in Chicago.

Leonard Cherry, owner of Cherry, is a fi nalist for the Ernst & Young Entrepreneur 
Of The Year® 2008 Award in the Houston & Gulf Coast Area.  This awards program 
recognizes entrepreneurs who demonstrate extraordinary success in the areas of 
innovaƟ on, fi nancial performance and personal commitment to their businesses 
and communiƟ es.

COMPANY NEWS
Cajun Constructors’ Houston locaƟ on played host to one of three NCCER CSST 
classes sponsored by the ABC Houston Chapter. Classes began on February 5th and 
concluded on April 29th.  AŌ er working a full shiŌ  for their respecƟ ve companies, 
each parƟ cipant commiƩ ed their personal Ɵ me every Tuesday and Thursday from 
6:00pm to 10:00pm to achieve their goal of graduaƟ ng from the CSST program.

ExperTox – All American Screening has opened another locaƟ on for occupaƟ onal 
health services inside the ConocoPhillips plant in Old Ocean, TX.

Constructors & Associates is celebraƟ ng its 30th year as a Texas-based construcƟ on 
services provider. Constructors was founded in 1977 as a Texas CorporaƟ on, 
opening its fi rst offi  ce in Dallas.  This year, Constructors was also named one of the 
top fi ve best places to work for mid-sized fi rms by the Dallas Business Journal. 

WENDTOWREY

MARCHAND TURNER PARTNERS ARCHITECTURE 

WILLIAMS

GILBANE BUILDING CO. CAJUN CSST CLASS
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RSC Equipment Rental Has
The Equipment You Need
For Your Home, Commercial and Industrial Projects.

RSC Equipment Rental offers a wide range of tools and equipment to complement your home,
commercial and industrial projects. RSC also offers unique programs and services such as 
24/7 Customer Care and After Hours Support, RSC Online® and more!
Whether your project calls for large or small equipment, you’ll find it at RSC.

2008 © RSC Equipment Rental, Inc. All Rights Reserved.

Conroe 936.856.2909
Galveston 409.744.3800
Houston - Inner Loop 713.795.5911
Humble 281.821.2554
Katy 281.646.1231

LaPorte 281.479.3341
Northwest Houston 281.859.9766
Rosenberg 281.232.3437
Southeast Houston 713.675.0283
Southwest Houston 281.530.1888

Stafford 281.499.3587
Texas City 409.938.0766
Tomball (Pinehurst) 832.934.0553
Webster 281.338.1479
Manvel   Coming Soon!
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